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MANCHESTER AND NORTHWEST DISTRICTS BRANCH 
HEALTHCARE SERVICES SECTION  

 

Minutes of Meeting 

Friday 29 September 2017 

Brookfield Masonic Hall, Westhoughton, Bolton 

Present: 

Mark Burns MB Chair 

John Houlihan JHn Secretary 

David Sinclair  DS Guest Speaker 

Melinda Lyons ME University of Manchester 

Lisa Harris LH Barchester Healthcare 

Gordon Adam GA Forestry Commission 

Brian Burke BB Consultant 

Joe Cryans JC Joseph Rowntree Foundation 

David Hatch DHat Wirral University Teaching Hospital NHS Foundation Trust 

Kirsty Mulvaney KM MyDentist 

Jane Close JC St Anne’s Hospice 

Paula Coward PC Manchester University NHS Foundation Trust 

Sally Shihadah SS University Hospitals North Midlands 

William Flannery WF Consultant 

Sue King SK Four Seasons Healthcare 

Deborah Halicki DHal Pennine Care NHS Foundation Trust 

David Halicki DH Consultant 

Fiona Harradine FH Pure Innovations  

Wendy Astle-Rowe WAH Mid Cheshire Hospitals NHS Foundation Trust 

John Harrop JHa Greater Manchester Mental Health NHS Foundation Trust 

Sallyanne Hunter SAH NHS Liverpool Clinical Commissioning Group 

Suzanne Pumford SP Manchester University NHS Foundation Trust 

Penri Cunnah PC MyDentist 

Apologies: 

John Buck JB Vice Chair  

Jane Hadfield JHad The Christie NHS Foundation Trust 



 

Minutes of the Manchester and Northwest Districts Healthcare Services Section 2017-09-29       2     

MANCHESTER AND NORTHWEST DISTRICTS BRANCH 
HEALTHCARE SERVICES SECTION  

   

Ian Neil IN Your Housing Group 

Anita Ryan AN NHS Property Services 

Andre Haynes AH Wirral University Teaching Hospitals NHS Foundation Trust 

  

Guest Speaker Presentation - David Sinclair, Legal Update 

Members were introduced to David Sinclair who outlined the aim of the presentation was to provide 

an update on the key aspects of the Supreme Court ruling in relation to the case of Kennedy v Cordia 

Services LLP 2016 and the effect on personal injury claims, as well as the position of legal privilege 

following the case of SFO v ENRC Ltd. 

David Sinclair began by providing an overview of statutory negligence in the case of Lochgelly Iron 

and Coal v M’Mullan [1934] whereby it was determined a fundamental breach of statutory duty must 

be of the kind the statute intended to prevent.   

He added that whilst a breach of statutory duty must have caused the damage it need not be the sole 

cause of damage and if a claimant could prove a breach of statutory duty then remedy was in the tort.  

This set the scene for future numbers of claims. 

Allied to this case, members were provided with an overview of breach of statutory duty in one of the 

leading tort cases of McGhee v National Coal Board [1973] whereby attention was drawn, in 

particular, to the statement issued by Lord Wilberforce:- 

‘…why should a man who is able to show that his employer should have taken certain precautions, 

because without them there is a risk, or an added risk, of injury or disease, and who in fact sustains 

exactly that injury or disease, have to assume the burden of proving more…’ 

More recently, as part of the Government acceptance of the Loftstedt Review ‘reclaiming health and 

safety for all’, significant changes were made to the Enterprise and Regulatory Reform Act 2013, 

referred to hereafter as ERRA, that removed the doctrine of strict liability - shifting the burden of 

proving negligence onto the claimant.  

Discussions took place amongst members in attendance as to whether an employee who does 

something wrong which results in massive damage/s is negligence or a mistake and if an employer is 

negligent should an employee forget to do something. 

Members reviewed the key issues for a claimant following the introduction of s69 of ERRA, namely, 

relating to the removal of the conditional fee arrangement. 

David Sinclair drew attention to the outcome of the case of Kennedy v Cordia Services LLP 2016 and 

the effect this now has on personal injury claims and in the burden of proof of negligence.  
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In this case, Kennedy, an employee home carer, had slipped and fell, resulting in injury.  Kennedy 

successfully argued that had she been provided with personal protective equipment i.e. suitable shoes 

etc. she would not have injured herself.  The claim was based on a breach of statutory duty and 

common law negligence in that Cordia Services had failed to undertake a suitable and sufficient risk 

assessment that would have identified this – although a risk assessment existed it had not been 

properly reviewed and evaluated.   

The Supreme Court ruled that Cordia Services had failed to evaluate the risk and had it done so it 

would have concluded that personal protective equipment was available to protect Kennedy, not under 

the guidance of statute but under a common law duty of care.   

The council for the claimant successfully argued that Cordia Services breach of its statute duty and 

thereby failure to provide appropriate personal protective equipment was negligent, the outcome of 

which has led to the Government’s removal of the tortious claim in breach of statutory duty and of 

courts robustly applying the common law post ERRA. 

David Sinclair stated that where employers have or ought to have been aware of a hazard but fail to 

adopt adequate control measures, the injured parties claim will always be successful.  He also referred 

to the impact this case will have on NHS Resolution and the liability insurance schemes of Trusts. 

David Sinclair referred to the position of legal professional privilege following the case of SFO v 

ENRC Ltd and its impact on health and safety practitioners within healthcare. 

Members were informed that legal professional privilege is a fundamental human right guaranteed by 

the common law and a principle that is central to the administration of justice.  Once a document is 

privileged, it is absolute and cannot be overridden by some countervailing rule of public policy.  

David Sinclair referred to two types of privilege being legal advice privilege and litigation privilege 

and explained the differences between the two.  Discussions took place amongst members in 

attendance of the impact on inquests. 

Reference was made to the Code for Crown Prosecutors, which sets out the basic principles to be 

followed by Crown Prosecutors when making case decisions and is based on satisfying both stages of 

the full code test.    

David Sinclair explained that the first stage in the decision to prosecute was known as the evidential 

stage i.e. is there is enough evidence to provide a realistic prospect of conviction and whether the 

evidence can be used and is reliable.  If the case passes the evidential stage it must then be decided as 

to whether a prosecution is needed in the public interest.  Only upon satisfying both stages can a 

prosecution start or continue.   

Discussions took place regarding the impact in terms of health and safety within healthcare i.e. if 

someone died or is seriously injured, would it be in the public interest to prosecute. 



 

Minutes of the Manchester and Northwest Districts Healthcare Services Section 2017-09-29       4     

MANCHESTER AND NORTHWEST DISTRICTS BRANCH 
HEALTHCARE SERVICES SECTION  

 

David Sinclair referred back to the subject of inquests, stating that at the start of a criminal 

investigation there is insufficient evidence to create a reasonable expectation that a prosecution might 

follow.   

Attention was drawn to the policy of the Health and Safety Executive in never making a case for 

prosecution until after an inquest is heard. 

Members then proceeded to review the case of the Serious Fraud Office v ENRC Ltd. involving an 

investigation into bribery allegations and of the critical difference between the likelihood of a criminal 

prosecution and a possibility of prosecution and of documents being created for the sole or dominant 

purpose of litigation.  This case outlined the primary purpose of investigations is to find out the facts 

of the matter. 

Discussions took place as to the identity of a client especially within health and social organisations 

and of solicitors and/or barristers being the only persons who can put privilege on a document. 

A question was raised in terms of privilege regarding the use of caution statements when undertaking 

investigations.  It was unanimously agreed that staff should be completing their own witness 

statements as part of any accident investigation.  

David Sinclair concluded in stating that legal professional privilege does not attach to documents 

created as part of an investigation, nor does it attach to witness statements even where the statement is 

taken by a solicitor, documents prepared for an inquest cannot be covered by litigation privilege and 

that legal advice must be sought by or given to nominated individuals only. 

Those members in attendance thanked the guest speaker and expressed their gratitude for his valued 

contribution. 

Meeting 

1. Apologies for absence 

Noted 

2. Minutes of the last meeting / matters arising  

Members approved the minutes of the last meeting held on 14
th
 July 2017 as a true and accurate 

record.  All actions from the minutes form part of the standing agenda of the meeting. 

3. Communication / correspondence / consultative documents 

It was agreed to defer feedback of members’ attendance at the recent health and safety expo event 

to a future meeting.  No other matters were presented for discussion. 

4. Regulatory Authority update 

No matters were presented for discussion. 
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5. IOSH Manchester and North West Districts Branch update 

It was agreed to defer feedback of the outcome of the health and social care survey to a future 

meeting.  

6. Future topics of interest 

John Houlihan confirmed that due to the unavailability of conference rooms at the venue only 

four dates have been booked for 2018 instead of the usual six and that this has affected the 

scheduling of bookings of guest speaker presentations for next year.   

Members agreed that the publication of dates for 2018 meetings should be included within the 

minutes of the meeting.  These are as follows: 

 Friday 26 January 2018 

 Friday 25 May 2018 

 Friday 21 September 2018 

 Friday 30 November 2018 

John Houlihan reiterated that discussions are taking place with NHS Resolution, formerly the 

NHS Litigation Authority, to provide an update on the new role and work they do, and the impact 

it has on health and safety;  the Medicines and Healthcare Products Regulatory Agency to deliver 

a presentation on the safe use of medical devices and equipment and with Brendan Mahood from 

Physio Control regarding the value of defibrillators in the workplace and community, as well as 

guest speaker presentations on the subjects of personal safety, fire evacuation alternatives, health 

and safety software systems, safety by design and asbestos management in healthcare.   

A request was made for members to discuss and agree on whether to hold two additional dates, 

one in March 2018 and one in July 2018 at an alternative venue or keep with the four dates that 

have already been booked, and of the possibility of holding two or so guest speaker presentations 

on one or two of these four dates.   

Action:  Members to discuss and agree on the outcome at the next meeting    

Members were also reminded to think about any other future topics of interest 

Action:  Members to submit any expressions of interest prior to the next meeting  

7. IOSH / CPD 

No matters were presented for discussion 

8. Members forum 

Members discussed local health and safety issues 
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9. Any other business 

No matters were presented for discussion 

10. Date and time of next meeting 

Friday 24 November 2017  

 

 


